QUASI-CONTRACT.

THE MEASURE OF RECOVERY UPON IMPLIED AND QUASI-CONTRACTS
The term, "implied contract," is an ambiguous one; for it may mean a real agreement of parties, which, however, is not expressed in words, but is understood by both parties from the circumstances, or it may mean a claim, equitable in its nature, to get back something which, if the holder were to keep it, would result in unjustly enriching him. The amount of recovery upon an implied contract, so called, may therefore be governed by the ordinary rules applied to an express contract, or it may be determined according to the justice or injustice of the defendant's claim to retain a benefit. A somewhat careful analysis of the cases is therefore necessary in order to arrive at a satisfactory settlement of the measure of damages. For this purpose, the cases may be divided into four classes:
I. Where there is an express contract substantially performed.
2. Where there is an express contract unperformed.
3. Where an express contract has been rescinded. 4. Where there never was an express contract.
I. EXPRESS CONTRACT SUBSTANTIALLY PERFORMED.
Where a contractor, performing his contract in good faith, substantially complies with his obligation, but makes some comparatively slight deviations, he may recover compensation for the work done.' While there is general agreement on this point among the authorities, the rule for determining the amount of recovery is very differently stated by the different courts. The rule most commonly laid down is that the contractor may recover ' He cannot, strictly speaking, recover on the special contract, and therefore if the original obligation was in the form of a covenant, an action of covenant will not lie on substantial performance. Clayton v. Blake, 4 Ired. (N. C.), 497. the contract price, less an allowance for the damage caused by the deviation. 2 This rule is often stated more specifically in this form-that where performance substantially conforms to the contract, but varies in some particulars from the specifications, the amount to be deducted from the contract price is the reasonable cost of remedying such defects as are remediable without unreasonable expenditure, 3 and so far as the defects cannot be remedied, the diminished value of the performance, compared with complete performance.
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recovery is the value of the performance, 5 or the amount of benefit conferred on the defendant ;f though in every case where the point is raised it is of course held that this recovery cannot exceed the contract price, 7 to the benefit of which the defendant has a right," deducting therefrom the damages for non-performance.
9
The true doctrine appears to be that recovery can in no case exceed the contract price, less proper allowance for the defective performance; nor on the other hand can it exceed the benefit conferred.' 0 Since the plaintiff has not exactly performed his contract, he cannot justly claim the benefit of any profit that would have come to him by performing it; and on the other band the defendant is entitled to be left in no worse position than he would have occupied had the contract been performed, and therefore should be held to pay no more than the contract price, less the allowance for non-performance. Without considering whether the work done on the contract amounts to substantial completion of it, the contracting party may nevertheless recover, without establishing substantial performance, by showing an acceptance of his work by the other party. In that case the contractor is entitled to compensation as he would be if he proved substantial performance. If the acceptance was involuntary or caused only by the necessity of the case, as for instance, where it consisted of building a house or other structure upon land, the owner, by using the fruits of the work, does not accept it, since he cannot make use of his own land without enjoying the fruits of the work; and his doing so is no waiver of the right to claim that the contract was not performed.
11
The courts are, however, acute to find acceptance even in such cases and any act of approval is sufficient for the purpose. The measure of damages in this class of cases is the value of the work,"
2 not exceeding the contract price,' 3 with the right in the defendant to recoup damages for non-performance.'
4 But the contractor is under no circumstances entitled to a profit which he would have realized if he had complied with his engagement. Where the contract is on its face an entire one, and has been performed only in part, a substantial portion of the contract being left unperformed, or where after substantial performance the contractor wilfully and without excuse abandons further performance, the contractor, thus having deliberately failed to carry The term "Rescission" should legally be confined to cases where a contract is rightfully put an end to during the performance of it and before the performance is completed. This may be done by mutual consent of the parties or it may under certain circumstances be the act of one party alone. For instance, if one party is induced to enter into a contract by the fraud of the other party to it, he may avoid or rescind the contract. Even if the contract was legally entered into, one party, according to most authorities, may elect to rescind the contract if full performance of it is prevented by the other party. Under some circumstances it has even been held that one party may rescind a contract because of a breach of it by the other party, although it is still entirely possible for the former to continue and complete the performance on his side. In all these cases the rescission is legally accomplished because of a right given by law to the rescinding party.
Rescission, properly so called, is sometimes confounded with the repudiation of the contract by one party. This, however, is an improper use of the term.
Whenever a party to the contract is given the right to rescind because of a breach by the other party this is merely an optional right. He may, if he choose, continue to claim his right to the performance of the contract and may bring suit upon the special agreement and recover damages for the breach of it, which will include loss of profit if any can be proved. On the other hand, if he choose, he may rescind the contract and claim the rights which arise from rescission.'
If a party to a contract elects to rescind it he cannot then continue to claim the benefits of the contract. He cannot go on and perform it, nor can he claim compensation for loss of profits of it. His election involves an abandonment of any claim whatever to the performance of the contract and he can make no other claim than for a return of the benefit conferred by him. 20 Consequently, where the non-payment of an installment under a contract is held to justify rescission, a party cannot sue for breach of the contract on such non-payment and recover for loss of profits of the contract. If he chooses to keep the contract alive, he must continue performance; but if he elects to regard the contract as rescinded, he has no claim to the profits. 21 Upon the recission of a contract both parties to it have the right to be replaced so far as that is possible in the condition in which they were before performance of the contract began. In other words, each side is entitled to a return of anything which it has given to the other on account of the contract or in performance of it. Since one of the parties is in the wrong, the other party must be preferred on both sides of this return; and if a complete return of the benefits on both sides cannot be made without injustice to the wronged party, then the return must be made to the rescinding party and not to the wrong-doing party. In most cases, however, no difficulty will be found in securing a return of benefits.
When the rescinding party to a contract has given property or has performed services either in consideration for the contract or in partial performance of it, he is entitled upon rescission, as has been seen, to a return of the property or the services. In case of property this return can often be made in specie. In case of service there can be no return in specie. Where no return can be made of the exact benefit conferred, the plaintiff is entitled to recover in an action on a quantum meruit or quantum valebat, the value of the services conferred 22 lieu of a return in specie; and since this is not a suit on the contract, but merely a recovery of the benefit conferred by performance for the purpose of replacing the parties in their original position, the contract price is immaterial,24 and so is the value of the services to the defendant. 2 But the cost to the plaintiff may be shown as evidence of the value. 26 In a few States, however, the courts, overlooking the consideration that this is not a suit for breach of contract, but to recover for goods delivered or services rendered, on a consideration failed, hold that the recovery must be at the contract rate, 27 or at least cannot exceed the contract price, 2 8 unless the circumstances are such as to show that the expense of the part performance was greater than the average expense of full performance. 2 This amounts to giving the defendant the benefit of the contract which by his default it is agreed that the plaintiff has a right to destroy. Where the contract is divisible, so that a contract price is named for each of several acts of performance, and some of the acts have been completed before rescission, the contract price alone is recoverable for these acts; the value of the performance cannot be demanded. 80 When the contract contains a clause permitting one party to cancel it upon notice to the other, and the contract is so cancelled after part performance, the party who has partly performed may recover compensation for the work he has done at the contract rate.
81
When a contract is rescinded after part performance by the mutual consent of the parties, a party who has partially performed the contract may in the ordiiaary case recover the value of such performance according to the contract price; the amount recoverable depending upon the ratio of the value of the labor and materials actually furnished to the total value of all the labor and materials which would have been required for the performance of the contract .
2 If, however, the circumstances of the rescission are such as to make it clear that neither party was to have compensation, this will not be allowed. So when the plaintiff, who had contracted to build a mill, built it so badly that it was entirely useless, and by agreement of the parties the mill was entirely-rebuilt, the builder was allowed to recover nothing for the first building, but was restricted to compensation for the rebuilding. 8 8
Rescission of a contract may take place by an act of the law or by inevitable accident. In that case, also, recovery may be had for the work done before the rescission.
Where by a change of law during the progress of the work the completion of a contract made is impossible, the contractor may recover at the contract rate for the work already done. 34 And so when the full performance of work is prevented by an injunction, recovery may be had for the part performed before the injunc- Mass., 232; Dolan v. Rodgers, 149 N. Y., 489, 44 N. E. Rep., 167. In Lyman v. Lincoln, 38 Neb., 794, 57 N. W., 531, however, where the city cancelled a contract to build an engine house under a power reserved to it in the contract, it was held that it could not thereafter use the contract price for the purpose of diminishing plaintiffs claim. Plaintiff is entitled to recover the amount of actual benefit which the city received independently of the terms of the contract. tion was issued at the contract rate, or at least according to the value of the services rendered. 35 When one undertakes to do work upon the property of another, and before the completion of the work the property is destroyed by act of God, the contractor is entitled to recover compensation for the work he has done. 36 So where a contractor undertakes to do work on the defendant's building, and the building is blown down before completion of the work, the contractor may recover compensation for his work, 37 and if both sides of the contract have been partly executed before the destruction, compensation may be recovered on both sides for what has been done. 38 So where one is to make repairs on the house of another under a special contract, or is to furnish a part of the work and materials used in the erection of a house, and his contract becomes impossible of performance on account of the destruction of the house by fire, he may recover for what he has done or finished. 39 And on the same principle recovery may be had for labor and materials where the plaintiff had undertaken to install a heating 35 Whitfield v. Zellnor, 24 Miss., 663; Theobald v. Burleigh, 66 N. H., 574, 23 Atl. Rep., 367; Doolittle v. Nash, 48 Vt., 441. 36 See on this doctrine the cases subsequently cited in notes 7 to 14. The opposite doctrine prevails in England. Appleby v. Myers, L. R. 2 C. P.,
65I (contract to put machinery into defendant's building). And see
Brumby v. Smith, 3 Ala., 123; Shanks v. Griffin, 14 B. Mon., 153. If it is still possible to restore and complete the work the plaintiff must do so before he will be entitled to recover compensation; as where he undertakes to erect a building on land, and it is blown or burned down before completion. The plaintiff is not thereby discharged from his obligation to perform. Saunders, 46 Ill., 18; Garretty v. Brazell, 34 Iowa, I0O. 38 Butterfield v. Byron, 153 Mass., 517, 27 N. E., 667, 25 Am. St. Rep, 654, 12 L. R. A., 571. 39 Rawson v. Clark, 70 Ill., 656; Cleery v. Schicr, 120 Mass., 210; Butterfield v. Byron, 153 Mass.; 517, 27 N. E. Rep., 667, 25 or lighting plant in a building, 40 to move a building, 41 to build a house from the defendant's materials, 42 to make gloves from the defendant's materials, 43 or to repair the defendant's vessel, 44 and the building, the materials, or the vessel, are destroyed by fire before complete performance. According to the weight of authority, this recovery is to be had at the contract rate, so far as this can be applied to the case. 45 In some States, however, the reasonable value of the work and materials is to be recovered and not the pro rata portion of the contract price. 46 Since neither party is in fault, neither has forfeited the right to rely on the contract; and the better view, therefore, is to allow recovery at the contract rate.
IV.
No EXPRESS CONTRACT.
Where work is done at request or without any express agreement for payment, there is nevertheless understood by the parties, though not expressed in words, an agreement to pay for the work done. In that case the amount of recovery is the actual value of the services rendered, not of the product of the services. 4 T Or if it was a contract for the use of property, the amount of recovery is the value of the use. 48 If the contractor hired workmen to do the work, the amount recoverable is not what he paid his own workmen, but the value of their services.
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Where extra work is done outside an express contract, by consent or at the request of the other party to the contract, the party doing the work is entitled to recover the value of it. This will be paid for in the ordinary case at a rate no greater than the contract rate, if that can be traced. 5 0 If, however, circumstances make the extra work more costly than it was at the time the contract was entered into, the contract price ceases to be a guide in estimating the compensation for the extra work. 51 If the extra work is so different from the work provided for in the contract that the prices named in the contract furnish no proper guide to the value of the extra work, or if the nature of the contract is so modified by the changes that the original prices cannot be traced in the new work, the plaintiff may recover the value of the work. 52 Where, however, the recovery is based not upon a real, though unexpressed contract, but upon an unjust enrichment of the defendant; that is, where the cause of action is in quasi-contract, the amount of recovery should strictly be limited to the unjust enrichment conferred upon the defendant by the plaintiff's labor. In many such cases the benefit conferred on the defendant is the same as the value of the services of the plaintiff. Thus where the plaintiff is entitled to recover money paid under a mistake, or otherwise under circumstances giving him a claim to get it back, the measure of recovery is the money thus paid, with legal interest. 5 s And where the plaintiff is en-titled to recover money reasonably paid out for the funeral expenses of a person whom defendant was bound to bury, the amount of money paid is the measure of recovery, as it is also the measure of the enrichment.
5 4 So where plaintiff rendered services in saving defendant's property from destruction, the defendant's enrichment was the value of the services, and that is the amount of recovery. 5 In a few cases, however, the amount of the enrichment and the value of the services are not the same; and in such cases the plaintiff's recovery is restricted to the amount of the enrichment. So where a purchaser of land under a parol contract entered into possession and made improvements on the land, upon being ejected by the owner, who took advantage of the Statute of Frauds and repudiated the contract, he was entitled to recover the value of the improvements to the owner, not the expense of the improvements.'
6 Joseph H. Beale.
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